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The management of toxic waste has become an increasingly global business. The global
generation of toxic waste is around 440 million tons, and an estimated 10 percent of that waste
makes its way across international boundaries. Industries that generate toxic wastes are many,
ranging from chemicals to electronics and from plastics to metal plating. Such toxic wastes have
adverse affects on the natural environment and have been linked with various health problems,
from immune and reproductive disorders to respiratory and other illnesses. The environmental
and health concerns related to toxic waste makes decisions about where to dispose of it highly
political. Though they are politically charged, toxic wastes seem to move with relative ease from
one country to another, albeit subject to certain rules. The international trade in hazardous wastes
is governed by various national and international regulations, such as the Basel Convention,
which aim to ensure that the wastes are dealt with in an environmentally sound manner. In this
paper, I argue that although global regulations seek to prevent adverse environmental outcomes,
the result is not always environmentally benign. There are several key weaknesses, or 'cracks' in
existing agreements that allow the trade to continue, often in ways that are not the most
environmentally sound. Before explaining these weaknesses, I first give an overview of the rise

of the waste trade and the rules that have come about to govern it.

The Rise of the Waste Trade and the Emergence of Global Rules to Govern it

Before the late 1980s there was not much by way of national or international-level

regulation to control the transboundary trade in toxic wastes. The bulk of the hazardous waste

trade moved between rich countries, taking advantage of regulatory differences.2 But it is
estimated that at least 20 percent of these wastes also made their way to poorer, developing
countries, where costs were lowest and regulations the weakest.' A number of high profile cases
of hazardous waste exports from industrialized to developing countries in the 1980s and early

1990s brought this issue to international attention. Wastes were moving from countries with high



disposal costs and strict regulations to countries with low disposal costs and weak regulations.
Because most poor countries did not have the same capacity as rich ones to dispose of the wastes
in an environmentally sound way, there was great concern in particular over the trade in wastes
between rich and poor countries. Toxic wastes sent to poor countries were often disposed of in
ways that led to adverse environmental outcomes. The Italian waste dumped in a Nigerian
farmer's field, and the toxic fly ash from Philadelphia that ended up in piles on beaches in
Guinea and Haiti illustrate this lack of proper disposal.5 This contrasts with toxic waste disposal
facilities in rich industrialized countries that require proper containment and storage of such
wastes.

This trade in waste with poor countries that were ill equipped to dispose of it properly
outraged many developing countries and was the impetus for the development of both
international, regional and national legislation to control this trade. At the international level, the
Basel Convention on the Transboundary Movement of Hazardous Wastes and their Disposal
seeks to control the trade and in particular aims to protect developing countries from unwanted
toxic waste imports. The Basel Convention was adopted in 1989 and came into legal force in
1992 once it received the required number of ratifications. The convention states that parties
should reduce their exports of toxic wastes to a minimum. It states that wastes should only be
traded across borders if the state of export does not have the capacity to dispose of it in an
environmentally sound manner, or if the wastes are raw materials for the importing countries.
The convention also requires parties to refrain from exporting wastes to states that have banned
its import. It also stipulates that parties are to refrain from trade in hazardous wastes with non-
parties unless there is a bilateral or regional agreement under which wastes are to be disposed of
in no less environmentally sound a manner than that outlined in the convention. If there is to be
trade in hazardous waste between parties, the convention requires that exporting states give prior
notification to importing states and receive their written consent before the shipment is sent. In
this way, parties have the right to refuse imports of toxic waste if they so choose.

At the national and regional levels, a number of countries have passed laws regarding the
waste trade. Many developing countries have banned the import of toxic wastes, and some
industrialized countries have banned its export to developing countries. In addition there are a
number of regional waste trade agreements which place an outright ban on the trade in wastes

between rich and poor countries. These include the Bamako Convention which covers sub-



Saharan Africa and prohibits the import of toxic waste to the region, the Waigani Convention
banning the import of toxic wastes into the South Pacific region, the Izmir Protocol which
prohibits the trade in toxic waste between OECD and non-OECD countries in the Mediterranean
region, as well as a European Union regulation banning the export of hazardous waste to non-
OECD countries.”

The adoption of these various national and international rules that sought to control the
transnational trade in toxic waste, did result in a significant reduction in exports of toxic waste
for disposal in developing countries by the early 1990s. But at the same time, a new problem
emerged. It soon became apparent that instead of exporting wastes for disposal purposes, waste
traders shifted their business toward exports of toxic wastes to developing countries for recycling
purposes. There was, in effect, a loophole in the rules that allowed waste transfer to continue,
legally, via the avenue of recycling. While recycling may imply environmentally sound
management of wastes, in many cases, particularly in developing countries, it has resulted in
negative environmental outcomes. A large proportion of toxic wastes destined for recycling
operations in the developing world in fact are not recyclable. And the process of recovering

useful elements from these wastes often leaves hazardous by-products that then must be disposed

of.7 The export of spent mercury from the UK to South Africa for recycling throughout the 1990s
illustrated the hazards of toxic waste recycling in the developing world, claiming a number of
lives and resulting in severe soil and water contamination.” Similar environmental and helath
effects resulted from the export of lead-acid batteries, used plastics, and scrap metals to
Southeast Asia and Latin American countries.’

Attempts to close this recycling loophole' in the Basel Convention became the subject of
a heated battle over the course of the mid-1990s. Poor countries and environmental NGOs
argued for a ban on this trade between rich and poor countries, while most rich countries and the
global recycling lobby argued against it. An amendment to this convention, adopted in 1995 but
not yet ratified and thus not yet in legal force, prohibits the trade in wastes between rich
industrialized countries listed in Annex VII and developing countries not listed in Annex VII.
Once ratified by the necessary 62 parties, this amendment will come into legal force and
effectively ban the trade in wastes between rich and poor countries that are parties to the Basel

Convention.



But the story of waste trading does not end here. There are several important weaknesses
in the existing waste trade regime that let hazardous wastes fall through the cracks in various
forms. This continuation of the waste trade has resulted in many instances in environmental
harm. Though the number of these incidents has slowed substantially since the mid-1990s when

the Basel Convention came into force and the Basel Ban Amendment was adopted, it still occurs

often enough to raise concem.lo The first weakness I identify is that it has been very difficult to
get key players to commit to and/or abide by the existing rules governing the international trade
in wastes. This has in a number of cases led to trade in wastes with poor outcomes for the
environment, particularly in developing countries. Second, although the parties to the Basel
Convention have adopted an amendment calling for a ban on the trade in wastes between rich
and poor countries, this ban does not cover the trade in wastes between poor countries, nor does
it cover such transfers between rich countries. Such transfers are thus legal under the Basel
Convention, but may in fact result in environmentally unsound management of wastes
nonetheless. Third, even if these above weaknesses were addressed such that waste transfers
were subject to more strict control or were outright banned, there is still the possibility that toxic
wastes could increasingly be transferred to other countries via investment in toxic waste
generating industries in other countries. Unless rules are also put into place governing
transnational investment in toxic industries, hazardous wastes may still find their way to other

countries via this alternate route.

Getting Key Players to Abide by the Rules is Difficult

Though there are national and international rules to control the trade in wastes as
described above, getting the key players to abide by these rules has been difficult in practice. A
main problem is that not all countries are parties to the original Basel Convention. As of August
2001, over 10 years after its adoption, there were 148 parties to the convention. But there are
exceptions; around one quarter of the world's countries have not yet become parties to the
agreement. The U.S. is notable in this regard. The U.S. is the world's largest generator of
hazardous waste and a key player in the export of wastes, yet it has not yet ratified the Basel

Convention. The U.S. government claims that its own laws are compatible with Basel



nonetheless. Several attempts have been made in the U.S. to pass legislation to enable ratification
of the Basel Convention since 1991, but these have not been successful. Under the Clinton
administration the industrial lobby opposed the ratification of the ban amendment, while the
administration was less sure about whether to ratify it. The new Bush administration is less
equivocal on this issue, and has recently announced that it plans to ratify only the original 1989
convention without the ban amendment.” And while the Basel Ban Amendment aims to close
the 'recycling loophole', it is not yet legally in force. It has taken much longer to garner
ratifications to the amendment than it was to gain enough ratifications to the original convention.
As of August 2001, 26 countries had ratified the ban amendment. This number falls far short of
the 62 ratifications necessary. While the original convention only required 21 ratifications, the
amendment requires nearly three times that number of ratifications.

In the meantime, rich to poor country exports of waste for recycling continues, albeit in
smaller quantities than was the case in the mid-1980s. The U.S., for example, as a non-party to
the Basel Convention has continued to be involved in some toxic waste exports to developing
countries. In a recent incident the U.S. chemical firm, HoltraChem Manufacturing, attempted to
export spent mercury waste from its Maine plant to India. HoltraChem used mercury to produce
chlorine and other chemicals for use in the paper industry. When the company's Maine plant
closed in September 2000, it left behind 260,000 pounds of mercury waste. HoltraChem then

announced that it would sell the waste to a broker who planned to ship it to India, already the
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largest recipient of mercury exports from the U.S.  News of this planned shipment sparked a
huge controversy in both the U.S. and India. The U.S. government claimed that the spent
mercury was a metal with trade value, and not a waste, exempting it from regulations on waste

exports. The Indian government in the end refused the shipment, which was returned to the

Us.”

Even for countries that have ratified the Basel Convention, there have been recent
contraventions of that agreement. In 1999 a Japanese firm shipped 2700 metric tons of wastes for
disposal to the Philippines. Labeled as paper for recycling, the wastes in fact were a mix of
hazardous medical and industrial wastes unsuitable for recycling.14 Once the shipment was
revealed, the Japanese government took the wastes back. Another example of contravention of
the Basel Convention by parties is the fact that imports of hazardous wastes for recycling

purposes have continued in India. The country imported over 100,000 metric tons of toxic



wastes, including used batteries, zinc ash and residue, copper cables potentially coated with
PVC, and toxic metal scrap between March 1998 to March 1999.” These wastes came both from
rich countries as well as from other developing countries. Although it is a party to the Basel
Convention and it has national laws banning the import of toxic waste, India has not yet ratified
the Basel Ban Amendment, and its laws allow certain hazardous wastes to be imported for

recycling.
Trade Among Poor Countries, and Among Rich Countries, Can be Problematic

A second major weakness in the existing waste trade regime that results in adverse
environmental outcomes is the fact that the Basel Ban Amendment does not does not cover trade
in wastes between poor countries, or between rich countries. These sorts of waste transfers are
still perfectly legal under the Basel Convention, provided they abide by the original stipulations
of the treaty for prior notification and consent. The trade in wastes between poor countries is a
growing problem that has plagued not just waste imports to India as mentioned above. Other
cases have emerged and may increase in the future as inequalities within the category of
'developing countries' become more pronounced. The most notorious case is the December 1998
shipment of hazardous industrial plastics waste from Taiwan to Cambodia. Formosa Plastics
Group (FPG), a Taiwanese firm, employed a waste broker to dispose of some of its mercury
contaminated waste, which shipped it to the Cambodian town of Sihanoukville. At least six
deaths were attributed to the waste, two from contact with it and the bags in which it was

shipped, and four from the crushing crowds that fled out of the town when it was revealed that
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the waste was toxic. FPG agreed to remove the waste, but it then attempted to ship it elsewhere

for treatment. The U.S., France and Germany were approached, but all three refused it. By mid-

2000, FPG agreed to re-import the waste and dispose of it in Taiwan.17 Neither Taiwan nor
Cambodia is a party to the Basel Convention. But even if they were parties and had ratified the
Basel Ban Amendment, the latter does not prohibit such transfers among poor countries, only
between rich and poor countries.

The trade in toxic wastes among rich countries also has the potential to result in negative
environmental outcomes. This type of waste trade is only subject to prior notification and

consent among Basel parties, on the grounds that industrialized countries are in theory able to



dispose of those wastes in an environmentally sound manner. But this is not necessarily always
the outcome, as Kate O'Neill's research on this trade amongst European countries in the 1990s
has revealed." A more recent concern emerged this past year in Canada over the rise in imports
of toxic waste from the U.S. in the late 1990s. In this case U.S. laws on hazardous waste disposal
are more stringent than they are in Canada. The U.S. requires hazardous wastes to be treated to
reduce their toxicity prior to disposal in landfills. But this pre-treatment of hazardous wastes
before disposal in landfills is not required by law in Canada.” Moreover, Canadian law allows
waste importers to assume full liability for imported wastes, making Canada an extremely
attractive option for U.S. waste exporters who are subject to tight liability laws in their own
country.20 The result was a dramatic rise in waste imports to Canada from the U.S. in the late
1990s.” Recent reports show a drop in such exports in 2000, but the overall amount shipped is
still high.22 About 30 percent of all imported wastes from the U.S. to Canada in the late 1990s
made their way to a landfill in Sarnia, Ontario owned by the U.S. company, SafetyKleen.23

It appears that the firms exporting these wastes from the U.S. to Canada were definitely
seeking less expensive options for disposal. There is a bilateral agreement between the U.S. and
Canada, in effect since 1986, on the cross-border trade in toxic waste. As mentioned above, the
Basel Convention allows parties, such as Canada, to have such bilateral waste trade agreements
with non-parties so long as it is consistent with the requirements of the Basel Convention. But
there is reason to question whether this trade is consistent with the Basel requirements. It is
difficult to conclude that the U.S. lacks the capacity to properly dispose of the waste or that the
landfilling of hazardous waste in Canada is any more environmentally sound than it would be in
the U.S. Moreover, the imported U.S. waste is not considered a 'raw material' in Canada.

Canada has not yet tightened its laws on hazardous waste disposal, despite its acute
awareness of this problem. One of the reasons may be Chapter 11 of the North American Free
Trade Agreement (NAFTA). Under Chapter 11, companies may sue foreign governments for
expropriation of profits, or actions that are tantamount to expropriation of proﬁts.24 There have
already been two successful suits under Chapter 11 in which regulations imposed by NAFTA
governments with respect to hazardous waste management have been challenged by
corporations. One case involved a U.S. waste management corporation, Metalclad, that won
compensation from the Mexican government over its tightening of laws regarding the siting of

the hazardous waste disposal facilities. In the other case, S.D. Myers, a U.S. waste disposal



company won its challenge of Canada's 1995 law banning the cross-border trade of PCB
wastes.” In this latter case, Canada claimed that its law on PCB waste was justified under the
Basel Convention. But the NAFTA dispute panel did not accept this argument. This is somewhat
ironic because the NAFTA agreement mentions the Basel Convention as one of three
international environmental treaties that it recognizes as legitimate means by which to restrict
trade to achieve environmental goals. Because a large amount of the current toxic waste imports
to Canada are destined for a facility in part owned by a U.S. company, Canada may well be

worried that any future tightening of regulations will be legally challenged.26
Foreign Investment in Toxic Waste Generating Industries May Rise in the Future

Even if the above weaknesses with the waste trade regime are dealt with in the near
future, others avenues for toxic wastes to make their way to other countries may appear. It has

become increasingly apparent that the developing world’s share of toxic waste generation from

manufacturing is growing.27 If regulations become tighter on the transnational trade in wastes,
this may lead to increased investment in toxic industries in countries with more lax waste
disposal regulations. The end result is the same - more toxic waste is disposed of in countries
with weaker environmental regulations governing that disposal. This phenomenon is already a
problem, though the extent to which it is significant is subject to debate.” Some argue that while
in theory such 'pollution havens' are a possibility, in practice they have been more elusive. But in

the case of toxic wastes, there does appear to be a clear movement of some of the more
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hazardous industries locating for environmental reasons.

Whether or not the move is strictly for environmental reasons, once they have
moved abroad, many firms do take advantage of more lax regulations where they can. Cases of
hazardous industry relocation have been documented from Japan to other Asian countries, for
example, in the 1970s.” More recently, the maquiladora zone in Mexico is a fairly obvious
migration of toxic industries that have successfully transferred wastes to other countries via
investment rather than trade. These industrial factories are plants owned by U.S. firms located
just inside the Mexican border. Originally set up to produce goods for export to the U.S. such as
garments, they have in the past few decades been concentrated in industries that produce large

amounts of toxic wastes. These include plants in the electronics, chemicals, and furniture



sectors.”” By the early 1990s the vast majority of maquiladoras were generators of toxic waste,
and at the same time the total number of these firms increased substantially.32 This increased
generation of toxic waste in Mexico amongst the maquiladora factories technically should not
have had a negative impact on the local environment. A 1983 agreement between Mexico and
the U.S., the La Paz agreement, as well as Mexican law, require the return to the U.S. of any
toxic waste generated by the maquiladoras. But in the early 1990s, only 2-3 percent of firms
were returning their waste to the U.S.” Both the U.S. and Mexico admitted at that time to not
knowing the amount of toxic waste generated in the maquiladora zone.” After the adoption of
the NAFTA in 1994, improved monitoring systems to track the waste were put into place. Some
improvements have occurred, as figures show that the return of hazardous wastes to the U.S. has
risen to 25-30 percent.35 But at the same time accurate figures on toxic waste generation on the
border are widely recognized to be elusive, and there are continuing reports of illegal waste
dumping along the border.” NAFTA is one of the more progressive trade agreements in terms of
acknowledging pollution havens as a possibility, and it even attempts to prevent them from
occurring by asking NAFTA parties to refrain from exporting toxic industries in order to take
advantage of lax environmental regulations in host countries. However, enforcing this provision
has been difficult, and the continuation of the export of toxic industries to Mexico shows that it
has not met this goal very effectively thus far.

It is feared by many environmental activists working on waste issues that in the absence
of global rules aimed to control foreign direct investment in toxic industries, a more global
version of the maquiladora zone could emerge in other parts of the developing world.” Some see
this as a process that is already underway. For example, TNCs in the chemicals industry have
relocated much of their production overseas to Asia, the Pacific Rim, and Latin America over the
course of the 1990s, just as demand fell in the West and rose in newly industrializing countries.”
Instead of exporting to these regions, chemical TNCs reasoned that it would be easier to set up
shop closer to their markets. In addition to saving on labor and transportation costs, these firms
have also acknowledged in some cases that environmental cost factors have played a role. Bayer,
for example, has admitted that stringent environmental regulations in Europe have been a main
contributor to the movement of their production facilities to Asia.” In addition, there have also
been growing concerns about 'double standards' practiced by TNCs whereby their practices in

. . . . . . . . 40
firms in their home country are more stringent than their operations in developing countries.
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Conclusion

The trade in hazardous wastes is not always best for environment, as the examples cited
in this paper illustrate. So long there are differences in the regulation of waste disposal between
countries, and so long as the global regulatory framework for international trade in toxic wastes
has serious cracks that allow toxic waste to seep through, hazardous waste will likely continue to
be generated in large quantities, and episodes of environmentally unsound transboundary waste
movements will likely persist. Policy efforts must therefore be made on several fronts. Below |
outline three areas that warrant particular attention.

First, there must be a firm commitment by all countries to adopt and implement the rules
on the transboundary movement of wastes as set out in the Basel Convention, including the
ratification and implementation of the Basel Ban Amendment. It is imperative that all countries
not only adopt but also abide by these agreements if we are to avoid a continuation of the
unfortunate incidents of waste exports to developing countries that are ill-equipped to handle
them. Moreover, there is also a pressing need to recognize that the Basel Convention and the
Basel Ban Amendment do not in themselves, even when properly implemented, end the risks
associated with the trade in hazardous wastes. Efforts to strengthen the rules with respect to the
trade among rich countries, as well as the trade among poor countries, should also be considered.

In addition to efforts to strengthen the global regime governing the movement of toxic
wastes across borders, it is essential that measures geared toward reducing the generation of
toxic wastes in the first place be adopted. Governments, rich and poor alike, must enact tighter
regulations on firms regarding emissions controls and waste management, and promote policies
to encourage clean production technology adoption. While this may be unpopular amongst
governments and firms, it is a vital step. A major survey of TNCs has shown that the primary
motivator for firms to improve environmental practice has been government regulations.“
Pollutant release and transfer registers (PRTRs) are one mechanism that has great potential to
encourage firms to adopt cleaner production methods. PRTRs require firms to make information
available to the public regarding their own pollution emissions, with the idea that in order to

avoid public criticism, firms will seek to reduce their emissions. A number of industrialized
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countries, including the U.S. and Canada, have PRTRs in place.42 Some developing countries,
such as the Philippines and Indonesia, are also experimenting with them."”

Finally, there also needs to be a strengthening of rules regarding foreign direct investment
in toxic industries. There may be scope for the adoption of a binding global agreement governing
the environmental practices of transnational corporations. In its strongest form, such an
agreement could include performance-based criteria with respect to hazardous waste
management and clean production. But even an agreement requiring transnational firms to abide
by the environmental regulations in their home countries if the regulations in the host country are
weak would make a difference. A requirement that TNCs publicly disclose information with
respect to hazardous waste generation, similar the PRTRs could also be considered. These
measures could help to prevent TNCs from taking advantage of regulatory differences between
countries as they phase in stronger hazardous waste management and clean production

regulations.
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